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Finally the United States of America have set up a claim to the 
Chamizal tract by prescription, alleged to result from the undisturbed, 
uninterrupted, and unchallenged possession of the territory since the 
Treaty of 1848. 

In 1889 the Governments of the United States and of Mexico by a 
convention, created the International Boundary Commission for the pur- 
pose of carrying out the principles contained in the Convention of 1884 
and to avoid the difficulties occasioned by the changes which take place in 
the bed of the Eio Grande where it serves as the boundary between the 
two republics, and for other purposes enumerated in Article I of the 
Convention of 1889. 

At a session of the Boundary Commissioners, held on the 28th Sep- 
tember, 1894, the Mexican Commissioner presented the papers in a case 
known as " El Chamizal No. 4." These included a complaint made 
by Pedro Ignacio Garcia, who alleged, in substance, that he had acquired 
certain property formerly lying on the south side of the Bio Grande, 
known as El Chamizal, which, in consequence of the abrupt and sudden 
change of current of the Bio Grande, was now on the north side of the 
river, and within the limits of El Paso, Texas. This claim was examined 
by the International Boundary Commissioners, who heard witnesses upon 
the facts, and who, after consideration, were unable to come to any 
agreement, and so reported to their respective governments. 

As a result of this disagreement the Convention of 24th June, 1910, 
was signed, and the decision of the question was submitted to the present 
Commission. 

FIXED LINE THEORY. 

Article V of the Treaty of Guadalupe Hidalgo of 1848 provides for a 
boundary between the United States and Mexico in the following terms : 

The boundary line between the two Republics shall commence in the Gulf of 
Mexico, three leagues from land, opposite the mouth of the Eio Grande, otherwise 
called Rio Bravo del Norte, or opposite the mouth of its deepest branch, if it 
should have more than one branch emptying directly into the sea; from thence, 
up the middle of that river, following the deepest channel, where it has more 
than one, to the point where it strikes the southern boundary of New Mexico; 
thence, westwardly, along the whole southern boundary of New Mexico (which 
runs north of the town called Paso) to its western termination; thence, north- 
ward, along the western line of New Mexico until it intersects the first branch 
of the river Gila; (or if it should not intersect any branch of that river, then, 
to the point on the said line nearest to such branch, and thence in a direct line 
to the same;) thence down the middle of the said branch and of the said river, 
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until it empties into the Rio Colorado; thence, across the Rio Colorado, follow- 
ing the division line between Upper and Lower California, to the Pacific Ocean. 

The southern and western limits of New Mexico, mentioned in this article, are 
those laid down in the map entitled " Map of the United Mexican States, as 
organized and defined by various Acts of the Congress of said Republic, and con- 
structed according to the best authorities. Revised edition. Published at New 
York in 1847 by J. Disturnell; " of which map a copy is added to this treaty, 
bearing the signatures and seals of the undersigned Plenipotentiaries. And, in 
order to preclude all difficulty in tracing upon the ground the limit separating 
Upper from Lower California, it is agreed that the said limit shall consist of a 
straight line, drawn from the middle of the Rio Gila, where it unites with the 
Colorado, to a point on the coast of the Pacific Ocean, distant one marine league 
due south of the southernmost point of the port of San Diego, according to the 
plan of said port made in the year 1782, by Don Juan Pantoja, second sailing- 
master of the Spanish fleet, and published at Madrid in the year 1802, in the 
atlas to the voyage of the schooners Sutil and Mexicana; of which plan a copy 
is hereunto added, signed and sealed by the respective Plenipotentiaries. 

In order to designate the boundary line with due precision, upon authoritative 
maps, and to establish upon the ground landmarks which shall show the limits 
of both republics, as described in the present article, the two Governments shall 
each appoint a commissioner and a surveyor, who, before the expiration of one 
year from the date of the exchange of ratifications of this treaty, shall meet at 
the Port of San Diego, and proceed to run and mark the said boundary in its 
whole course to the mouth of the Rio Bravo del Norte. They shall keep journals 
and make out plans of their operations; and the result agreed upon by them 
shall be deemed a part of this treaty, and shall have the same force as if it were 
inserted therein. The two Governments will amicably agree regarding what may 
be necessary to these persons, and also as to their respective escorts, should such 
be necessary. 

The boundary line established by this article shall be religiously respected by 
each of the two republics, and no change shall ever be made therein, except by 
the express and free consent of both nations, lawfully given by the General Gov- 
ernment of each, in conformity with its own constitution. 

The fluvial portion of the boundary called for by the above treaty, in 
so far as the Eio Grande is concerned, extending from its mouth to the 
point where it strikes the southern boundary of New Mexico, appears to 
have been fixed by the surveys of the International Boundary Commission 
in 1852. 

In 1853, in consequence of a dispute as to the land boundary and the 
acquisition of a portion of territory now forming part of New Mexico 
and Arizona, known as the " Gadsden Purchase," the boundary treaty 
of 1853 was signed, the first article of which deals with the boundary as 
follows : 
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The Mexican Republic agrees to designate the following as her true limits 
■with the United States for the future: Retaining the same dividing line between 
the two Californias as already defined and established, according to the fifth 
article of the treaty of Guadalupe Hidalgo, the limits between the two re- 
publics shall be as follows: Beginning in the Gulf of Mexico, three leagues 
from land, opposite the mouth of the Rio Grande, as provided in the fifth article 
of the treaty of Guadalupe Hidalgo; thence, as defined in the said article, up the 
middle of that river to the point where the parallel of 31° 47' north latitude 
crosses the same; thence due west one hundred miles; thence south to the 
parallel of 31° 20', north latitude; thence along the said parallel of 31° 20' to 
the 111th meridian of longitude west of Greenwich; thence in a straight line to a 
point on the Colorado River twenty English miles below the junction of the Gila 
and Colorado Rivers; thence up the middle of the said river Colorado until it 
intersects the present line between the United States and Mexico. 

For the performance of this portion of the treaty, each of the two Govern- 
ments shall nominate one commissioner, to the end that, by common consent, 
the two thus nominated, having met in the city of Paso del Norte, three months 
after the exchange of the ratifications of this treaty, may proceed to survey 
and mark out upon the land the dividing line stipulated by this article, 
where it shall not have already been surveyed and established by the mixed 
commission, according to the treaty of Guadalupe, keeping a journal and mak- 
ing proper plans of their operations. For this purpose, if they should judge it 
necessary, the contracting parties shall be at liberty each to unite to its re- 
spective commissioner, scientific or other assistants, such as astronomers and 
surveyors, whose concurrence shall not be considered necessary for the settle- 
ment and ratification of a true line of division between the two republics; that 
line shall be alone established upon which the commissioners may fix, their 
consent in this particular being considered decisive and an integral part of this 
treaty, without necessity of ulterior ratification or approval, and without room 
for interpretation of any kind by either of the parties contracting. 

The dividing line thus established shall, in all time, be faithfully respected by 
the two Governments, without any variation therein, unless of the express and 
free consent of the two, given in conformity to the principles of the law of 
nations, and in accordance with the constitution of each country, respectively. 

In consequence, the stipulation in the fifth article of the treaty of Guadalupe 
upon the boundary line therein described is no longer of any force, wherein it 
may conflict with that here established, the said line being considered annulled 
and abolished wherever it may not coincide with the present, and in the same 
manner remaining in full force where in accordance with the same. 

The Treaty of Guadalupe Hidalgo, signed on the 2nd February, 1848, 
provides that the boundary line between the two republics from the Gulf 
of Mexico shall be the middle sf the Rio Grande, following the deepest 
channel where it has more than one, to the point where it strikes the 
southern boundary of New Mevico. It is conceded, on both sides, that 
if this provision stood alone it would undoubtedly constitute a natural, 
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or arcifinious, boundary between the two nations and chat according to 
well-known principles of international law, this fluvial boundary would 
continue, notwithstanding modifications of the course of the river caused 
by gradual accretion on the one bank or degradation of the other bank; 
whereas if the river deserted its original bed and forced for itself a new 
channel in another direction the boundary would remain in the middle 
of the deserted river bed. It is contended, however, on behalf of Mexico, 
that the provisions in the treaty providing for a designation of the 
boundary line with due precision, upon authoritative maps, and for 
establishing upon the grounds landmarks showing the limits of both 
republics, and the direction to commissioners and surveyors to run and 
mark the boundary in its full course to the mouth of the Rio Grande, 
coupled with the final stipulation that the boundary line thus established 
should be religiously respected by the two republics, and no change should 
ever be made therein, except by the express and free consent of both 
nations, takes this case out of the ordinary rules of international law, 
and by a conventional agreement converts a natural, or arcifinious, bound- 
ary into an artificial and invariable one. In support of this contention 
copious references have been made to the Civil Law, distinguishing be- 
tween lands whose limits were established by fixed measurements (agri 
Umitati) and arcifinious lands, which were not so limited {agri 
arcifinii). These two classes of lands were sometimes contrasted by 
saying that arcifinious lands were those which had natural boundaries, 
such as mountains and rivers, while limited estates were those which had 
fixed measurements. As a consequence of this distinction the Roman 
Law denied the existence of the right of alluvion in favor of the limited 
estates which it was the custom to distribute among the Roman generals, 
and subsequently to the Legionaries, out of conquered territory. This re- 
striction of the ordinary rights appurtenant to riparian ownership is 
however considered, by the best authorities, to have been an exceptional 
provision applicable only to the case above mentioned, and one of the 
principal authorities relied on by the Mexican counsel (A. Plocquo, 
Legislation des caux et de la navigation, Vol. 2, page 66) clearly estab- 
lishes that the mere fact that a riparian proprietor holds under a title 
which gives him a specified number of acres of land does not prevent 
him from profiting by alluvion. The difficulty in this case does not arise 
from the fact that the territories in question are established by any 
measurement, but because the boundary is ordered to be run and marked 
along the fluvial portion as well as on the land, and on account of the 
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further stipulation that no change shall ever be made therein. Do these 
provisions and expression, in so far as they refer to the fluvial portion 
of the boundary, convert it into an artificial boundary which will persist 
notwithstanding all changes in the course of the river? In one sense 
it may be said that the adoption of a fixed and invariable line, so far as 
the river is concerned, would not be a perpetual retaining of the river 
boundary provided for by the treaty, and would be at variance with the 
agreement of the parties that tha boundary should forever run in the 
middle of the river. The direction as to marking the course of the river 
as it existed at the time of the Treaty of 1848 is not inconsistent with 
a fluvial line varying only in accordance with the general rules of inter- 
national law, by erosion on one bank and alluvial deposits on the other 
bank, for this marking of the boundary may serve the purpose of pre- 
serving a record of the old river bed to serve as a boundary in cases in 
which it cuts a new channel. 

Numerous treaties containing provisions as to river boundaries have 
been referred to by the two parties, showing that in some cases conven- 
tional arrangements are made that the river sim.pliciter shall be the 
boundary, or that the boundary shall run along the middle of the river, 
or along the thalweg or center or thread of the channel, while a small 
number of treaties contain elaborate dispositions for a fixed line bound- 
ary, notwithstanding the alterations which may take place in the river, 
with provision, however, for periodical readjustments in certain specified 
cases. The difficulty with these instances is that no cases appear to have 
arisen upon the treaties in question and their provisions throw little, if 
any, light- upon the present controversy. In one case only among those 
cited there appears to have been a decision by the Court of Cassation in 
France (Dalloz, 1858, Part 1, page 401) holding that when a river 
separates two departments or two districts, the boundary is fixed in an 
irrevocable manner along the middle of the bed of the river as it existed 
at the time of the establishment of the boundary and that it is not subject 
to any subsequent variation, notwithstanding the changes in the river. 
Whatever authority this decision may have in the delimitation of depart- 
mental boundaries in France, it does not seem to be in accordance with 
recognized principles of international law, if, as appears from the report, 
it holds that the mere designation of a river as a boundary establishes a 
fixed and invariable line. 

The above observations as to the Treaty of 1848 would seem to apply 
to the Gadsden Treaty of 1853, taken by itself, for it provides, in similar 



796 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

language, that the boundary shall follow the middle of the Eio Grande, 
that the boundary line shall be established and marked, and that the 
dividing line shall in all time be faithfully respected by the two govern- 
ments without any variation therein. 

While, however, the Treaty of 1848 standing alone, or the Treaty of 
1853, standing alone, might seem to be more consistent with the idea 
of a fixed boundary than one which would vary by reason of alluvial 
processes, the language of the Treaty of 1853, taken in conjunction with 
the existing circumstances, renders it difficult to accept the idea of a 
fixed and invariable boundary. During the five years which elapsed be- 
tween the two treaties, notable variations of the course of the Eio Grande 
took place, to such an extent that surveys made in the early part of 1853, 
at intervals of six months, revealed discrepancies which are accounted 
for only by reason of the changes which the river had undergone in the 
meantime. Notwithstanding the existence of such changes, the Treaty 
of 1853 reiterates the provision that the boundary line runs up the 
middle of the river, which could not have been an accurate statement 
upon the fixed line theory. 

Some stress has been laid upon the observations contained in the 
records of the Boundary Commissioners that the line they were fixing 
would be thenceforth invariable, but apart from the inconclusive char- 
acter of this conversation, it seems clear that in making any remarks of 
this nature, the Boundary Commissioners were exceeding their mandate, 
and that their views as to the proper construction of the treaties under 
which they were working could not in any way bind their respective 
governments. 

In November, 1856, the draft for the proposed report of the Boundary 
Commissioners for determining the boundary between Mexico and the 
United States under the Treaty of 1853 was submitted by the Secretary 
of the Interior of the United States to the Honorable Caleb Cushing for 
his opinion as to whether the boundary line under that treaty shifted 
with changes taking place in the bed of the river, or whether the line 
remained constant where the main course of the river ran as represented 
by the maps accompanying the report of the Commissioners. The opinion 
of Mr. Cushing is a valuable contribution to the subject by an authority 
on international law. After consideration of the provisions of the treaty, 
and an examination of a great number of authorities upon the subject, 
Mr. Cushing reported that the Bio Grande retained its function of an 
international boundary, notwithstanding changes brought about by accre- 
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tion to one bank and the degradation of the other bank, but that, on the 
other hand, if the river deserted its original bed and forced for itself 
a new channel in another direction, then the nation through whose terri- 
tory the river thus broke its way did not lose the land so separated; the 
international boundary in that case remaining in the middle of the 
deserted river bed. 

This opinion was transmitted to the Mexican Legation at Washington 
and acknowledged by Senor Romero, then Mexican Ambassador at Wash- 
ington, who, without in any way committing his government, stated his 
own personal acquiescence in the principles enunciated as being equitable 
and founded upon the teachings of the most accredited expositors of inter- 
national law. He further stated that he was transmitting a copy of 
the opinion to his government. There does not appear to have been any 
expression of opinion by the Mexican Government at that time as to the 
soundness of the views expressed by the Hon. Mr. dishing. 

Prom the last mentioned date until the signing of the Convention of 
1884 a considerable amount of diplomatic correspondence took place as 
to the meaning and effect of the boundary treaties of 1848 and 1853. 
Without going into all the details of this correspondence, which has been 
fully discussed in the printed and oral arguments of the parties, it is 
sufficient to say that during that period, with the exception of certain 
statements contained in a letter of Mr. Frelinghuysen, which will be 
adverted to later, the Government of the United States consistently ad- 
hered to the principles enunciated by Attorney-General Cushing. On the 
Mexican side the correspondence reveals more fluctuations of opinion ; 
the writers sometimes indicating their view that the boundary created by 
the treaties in question was a fixed line, but more frequently qualifying 
such statements by making an exception in the case of slow and suc- 
cessive increases resulting from alluvial deposits. 

While considerable importance appeared to be attached by the parties 
to various expressions contained in this correspondence, the Commis- 
sioners, at an early stage in the argument, expressed their view that 
neither of the high contracting parties should be bound by the unguarded 
language contained in many of the letters. The only real importance 
to be attached to this correspondence is that it shows conclusively that a 
considerable doubt existed as to the meaning and effect of the boundary 
treaties of 1848 and 1853. 

However strongly one might be disposed to think that the Treaty of 
1848, taken by itself, or the Treaty of 1853, taken by itself, indicated an 
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intention to establish a fixed line boundary, it would be difficult to say- 
that the question is free from doubt, in view of the opinion expressed 
by so high an authority as the Hon. Mr. Cushing upon the very point 
at issue, and in view of the occasional concurrence in this opinion by some 
of the higher Mexican officials at the time it was given. 

It is in consequence of this legitimate doubt as to the true construction 
of the boundary treaties of 1848 and 1853 that the subsequent course of 
conduct of the parties, and their formal conventions, may be resorted to 
as aids to construction. In the opinion of the majority of this Com- 
mission the language of the subsequent conventions, and the consistent 
course of conduct of the high contracting parties, is wholly incompatible 
with the existence of a fixed line boundary. 

In 1884 the following boundary convention was concluded between 
the two republics : 

BOUNDARY CONVENTION RIO GRANDE AND BIO COLORADO 

Convention between the United States of America and the United States of 
Mexico touching the boundary line between the two countries where it follows 
the bed of the Rio Grande and the Rio Colorado. 

Whereas, in virtue of the 5th article of the Treaty of Guadalupe Hidalgo be- 
tween the United States of America and the United States of Mexico, concluded 
February 2, 1848, and of the first article of that of December 30, 1853, certain 
parts of the dividing line between the two countries follow the middle of the 
channel of the Rio Grande and the Rio Colorado, to avoid difficulties which may 
arise through the changes of channel to which those rivers are subject through 
the operation of natural forces, the Government of the United States of America 
and the Government of the United States of Mexico have resolved to conclude a 
convention which shall lay down rules for the determination of such questions, 
and have appointed as their Plenipotentiaries: 

The President of the United States of America, Frederick T. Frelinghuysen, 
Secretary of State of the United States; and the President of the United States 
of Mexico, Matias Romero, Envoy Extraordinary and Minister Plenipotentiary 
of the United Mexican States; 

Who, after exhibiting their respective Full Powers, found in good and due 
form, have agreed upon the following articles: 

Article I. 

The dividing line shall forever be that described in the aforesaid Treaty and 
follow the centre of the normal channel of the rivers named, notwithstanding 
any alterations in the banks or in the course of those rivers, provided that such 
alterations be effected by natural causes through the slow and gradual erosion 
and deposit of alluvium and not by the abandonment of an existing river bed 
and the opening of a new one. 
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Article II. 

Any other change, wrought by the force of the current, whether by the cutting 
of a new bed, or when there is more than one channel by the deepening of an- 
other channel than that which marked the boundary at the time of the survey 
made under the aforesaid Treaty, shall produce no change in the dividing line as 
fixed by the surveys of the International Boundary Commissions in 1852; but 
the line then fixed shall continue to follow the middle of the original channel 
bed, even though this should become wholly dry or be obstructed by deposits. 

Article III. 

No artificial change in the navigable course of the river, by building jetties, 
piers, or obstructions which may tend to deflect the current or produce deposits 
of alluvium, or by dredging to deepen another than the original channel under 
the Treaty when there is more than one channel, or by cutting waterways to 
shorten the navigable distance, shall be permitted to affect or alter the dividing 
line as determined by the aforesaid commissions in 1852 or as determined by 
Article I. hereof and under the reservation therein contained; but the protection 
of the banks on either side from erosion by revetments of stone or other material 
not unduly projecting into the current of the river shall not be deemed an arti- 
ficial change. 

Article IV. 

If any international bridge have been or shall be built across either of the 
rivers named, the point on such bridge exactly over the middle of the main 
channel as herein determined shall be marked by a suitable monument, which 
shall denote the dividing line for all the purposes of such bridge, notwithstanding 
any change in the channel which may thereafter supervene. But any rights other 
than in the bridge itself and in the ground on which it is built shall in event of 
any such subsequent change be determined in accordance with the general pro- 
visions of this convention. 

ARTICLE V. 

Rights of property in respect of lands which may have become separated 
through the creation of new channels as defined in Article II. hereof, shall not 
be affected thereby, but such lands shall continue to be under the jurisdiction 
of the country to which they previously belonged. 

In no case, however, shall this retained jurisdictional right affect or control 
the right of navigation common to the two countries under the stipulations of 
Article VII. of the aforesaid Treaty of Guadaloupe Hidalgo; and such common 
right shall continue without prejudice throughout the actually navigable main 
channels of the said rivers, from the mouth of the Rio Grande to the point where 
the Rio Colorado ceases to be the international boundary, even though any part 
of the channel of said rivers, through the changes herein provided against, may 
be comprised within the territory of one of the two nations. 
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Article VI. 

This convention shall be ratified by both parties in accordance with their re- 
spective constitutional procedure, and the ratifications exchanged in the city of 
Washington as soon as possible. 

In witness whereof the undersigned Plenipotentiaries have hereunto set their 
hands and seals. 

Done at the city of Washington, in duplicate, in the English and Spanish lan- 
guages, this twelfth day of November, A. D. 1884. 

The preamble of this convention states that it refers to those parts of 
the boundary line between the two countries which follow the bed of the 
Rio Grande and the Rio Colorado, and proceeds to explain that the por- 
tions of the dividing line between the two countries which follows the 
middle of the channel of the Rio Grande and the Eio Colorado are those 
mentioned in the Treaties of 1848 and 1853. The convention thus 
seems to have been designed to apply to the whole of the Eio Grande in 
so far as the Treaties of 1848 and 1853 constitute this river as the 
dividing line between the two countries. The first article provides that 
the dividing line shall forever be that described in the aforesaid treaty, 
and follow the center of the normal channel of the rivers named, etc. This 
appears to be a clear recognition of the fact that the line which is, accord- 
ing to the agreement of the parties, to be henceforth their boundary line, 
is also that which was created by the former treaties. It is, to that 
extent, a declaratory article importing into the Treaties of 1848 and 
1853 the construction which the parties had determined to adopt, as 
the preamble states, in order " to avoid difficulties which may arise 
through the changes of channel to which those rivers are subject through 
the operation of natural forces," and " to lay down rules for the deter- 
mination of such questions." 

On behalf of Mexico it has been strenuously contended that this con- 
vention was intended to operate in the future only, and that it should 
not be given a retroactive effect so as to apply to any changes which had 
previously occurred. Reference was made to a number of well-known 
authorities establishing the proposition that laws and treaties are not 
usually deemed to be retrospective in their effect. An equally well- 
known exception to this rule is that of laws or treaties which are in- 
tended to be declaratory, and which evidence the intention of putting 
an end to controversies by adopting a rule of construction applicable to 
laws or conventions which have been subject to dispute. The internal 
evidence contained in the Convention of 1884 appears to be sufficient to 
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show an intention to apply the rules laid down for the determination of 
difficulties which might arise through the changes in the river Rio 
Grande, whether these changes had occurred prior to or after the con- 
vention, and they appear to have been intended to codify the rules for the 
interpretation of the previous Treaties of 1848 and 1853 which had 
formed the subject of diplomatic correspondence between the parties. 
While it is perfectly true that the convention was to be applied to dis- 
putes which might arise in future, it nowhere restricts these difficulties 
to future changes in the river. It expressly declares that by the Treaties 
of 1848 and 1853, the dividing line had followed the middle of the 
river, and that henceforth the same rule was to apply. 

At the time this convention was signed all the great changes in the 
course of the Rio Grande hafd occurred, and practically the whole 
Chamizal tract had been formed. It appears, in fact, that the river 
of 1852 and the river of 1884 had no points in common, except points of 
intersection. It is quite true that the parties may not have been aware 
of the entire separation of the old river bed from the new, from El Paso 
down to the Gulf of Mexico, but the fact remains that all the great and 
visible changes which are reported to have taken place during the floods 
extending from 1864 to 1868 had done their work, and, in the case of the 
Chamizal tract, the changes had been so considerable in the upper por- 
tion of the river, which is proved to have been less liable to modifications 
owing to the nature of its soil than the lower part of the river, that it 
formed the subject of much diplomatic correspondence. 

Having regard to the existence of such notable changes in the river 
bed, it is obvious that the Convention of 1884 would have been nugatory 
and inapplicable upon the hypothesis of a fixe.d line boundary, for when 
cnce the river had moved away from the fixed line into the territory of 
one or other of the two nations it was idle and useless to provide for 
erosive or other changes which might subsequently occur in its bed, the 
river being ex hypothesi, wholly in the territory of one or other of the 
nations on either side of the supposed fixed boundary. 

If any doubt could be entertained as to the intention of the parties 
in making this convention, it would disappear upon a consideration of 
the uniform and consistent manner in which it was subsequently declared 
by the two governments to apply to past as well as to future changes in 
the river. 

Copious references were made by the parties to the diplomatic cor- 
respondence which preceded this convention, but these communications, 
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when closely examined, are inconclusive and add little or nothing to the 
language of the treaty. 

Equally inconclusive are the declarations made after the signing of 
the convention by high officers of States on both sides. For example, 
Senor Romero, on the 13th April, 1884, is reported to have said to the 
Mexican Department of Foreign Affairs that the treaty did not decide 
cases previous to its date, because it could not have retroactive effect, but 
could only be applied to such cases as might occur subsequently. On the 
other hand, the President of Mexico, in his message of April, 1891, 
recommending the adoption of the Convention of 1889, which created the 
Boundary Commission to carry out the provisions of the Convention of 
1884, refers to the convention as being for the establishment of an inter- 
national commission to study and determine pending boundary ques- 
tions, or those which may arise by reason of the variation of the course 
of the river. 

It would be useless to multiply citations from diplomatic correspond- 
ence, which is not always consistent, and which falls under the rule laid 
down by the Hague Tribunal in the recent award in the North Atlantic 
Coast Fisheries reference. Speaking of similar unguarded expressions 
contained in diplomatic correspondence the Presiding Commissioner ex- 
pressed the following opinion, which seems applicable to a great many 
of the communications which have been relied upon by one or other of 
the parties in the present case : 

The Tribunal, unwilling to invest such expressions with an importance enti- 
tling them to affect the general question, considers that such conflicting or incon- 
sistent expressions as have been exposed on either side are sufficiently explained 
by their relations to ephemeral phases of a controversy of almost secular dura- 
tion, and should be held to be without direct effect on the principal and present 
issues. 

The same considerations apply to the correspondence with reference to 
a claim to Morteritors Island, on which considerable reliance was placed 
by Mexican counsel as showing the abandonment of the United States 
of the view set forth in Attorney General Cushing's opinion, and an ac- 
ceptance of the fixed line theory. Without discussing the details of this 
case, it is sufficient to say that the decision arrived at was in no way 
based upon the fixed boundary theory, but was a conclusion which was 
inevitable from the application of the Treaties of 1848 to 1853. It is 
contended, however, that certain expressions used by Mr. Secretary Fre- 
linghuysen in his correspondence with the Mexican Government, when 
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he was resisting the Mexican claim, are inconsistent with the idea of a 
fluvial boundary, and can only be explained on the theory that Mr. 
Frelinghuysen believed in the existence of a fixed boundary. Viewed in 
connection with the facts of the case, these expressions scarcely bear the 
interpretation which the Mexican counsel desire to put upon them, but 
even assuming that in the course of his argument on behalf of his 
department, Mr. Frelinghuysen committed himself to the theory that 
the United States could not recognize the annexation of its territory by 
accretion, such casual and unguarded language, which was certainly not 
relevant to the decision of the case upon the facts actually proved, could 
not bind his government any more than similar expressions used by 
Mexican high officials, above referred to, could bind their government. 

Far more conclusive is the course of action entered upon and persist- 
ently followed by both nations upon the appointment of the Boundary 
Commission of 1889. 

In 1893, a dispute arose in a case known as the " Banco de Camargo," 
which involved a claim that the land had formed by gradual erosion 
and deposit of alluvium since 1865. After a correspondence between 
Senor Mariscal and the United States Minister, in which they refer to 
the Convention of 1884, it was decided to bring the case, along with 
similar ones, before the attention of the Boundary Commission, when 
organized. Upon the organization of the commission the case was duly 
submitted, and the commission found that the erosion in question dated 
back to the year 1865, and applied the provisions of the Convention of 
1884 to its solution. 

In 1893 a dispute arose as to the arrest of American citizens on land 
which was claimed by citizens of both nations, and which had formed 
on the edge of the river prior to 1884. The two governments thereupon 
agreed to refer the matter to the International Boundary Commission, 
which was organized for work on the 4th January, 1894. 

In the case of the " Banco de Vela," a claim based upon accretions 
which began in 1853, the matter was also referred to the boundary 
commission. 

In the case of the "Banco de Granjeno," under circumstances which 
were similar, the accretions having begun in 1853, the controversy was 
referred to and dealt with by the same commission. 

In the case of the " Banco de Santa Margarita," an analogous con- 
dition existed, and a similar disposition of the case was made. 

The bancos above referred to were formed by accretions to land on 
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one side of the river, with erosions on the otheT side, until the channel 
ran on a curve, and a time came when the force of the current made a 
new channel, leaving a banco between the new and old channel. 

In dealing with the above cases the commissioners, in a joint report 
dated 15th January, 1895, concluded that the application of the Treaty 
of 1884 to these bancos would be inconvenient and would create difficul- 
ties which had not been foreseen. They accordingly recommended the 
elimination of the bancos from the Convention of 1884 and the signing 
of a special agreement with reference thereto. 

As a result of this report, a convention was formally signed in 1905, 
which clearly acknowledges the application of Article II of the Conven- 
tion of 1884 to fifty-eight bancos which had been surveyed and described 
in the report of the consulting engineers. 

The convention further recites " That the application to these bancos 
of the principle established in Article II of the Convention of 1884 
renders difficult the solution of the controversies mentioned, and, instead 
of simplifying, complicates the said boundary line between the two 
countries," and provides that these bancos, together with those which 
may in future be formed, shall be eliminated from the operation of the 
Convention of 1884, and shall be dealt with in a different manner. 

This recognition of the retrospective application of the Convention of 
1884 is not that of subordinates, but of the governments themselves, 
which expressly adopted the views of the commissioners as to the applica- 
tion of the Treaty of 1884 and as to the desirability of taking such 
cases, both past and future, out of the convention and substituting new 
provisions. 

In 1895 the Chamizal claim was submitted to the commission in a 
letter of Mr. Mariscal, above referred to. While the claim is a private 
one, there is no doubt that it was presented with the authority and con- 
currence of the Mexican Government and received its support through- 
out its various stages as involving a controversy as to the international 
title to the Chamizal tract. The claim of Pedro Y. Garcia, on its face, 
showed that it was based on changes which had occurred in the river 
prior to 1884, and, notwithstanding this well-known fact, the matter was 
referred to the International Boundary Commission to be dealt with, 
and would have been disposed of but for a disagreement between the two 
commissioners, one of whom considered that the changes had resulted 
from slow and gradual erosion, as required by the Convention of 1884, 
while the other commissioner considered that the erosion had been vio- 
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lent and intermittent and not of such a character as, under the terms 
of the Convention of 1884, could change the international boundary. 

While the Chamizal case was pending before the International Bound- 
ary Commission, they became seized of the controversy concerning the 
Island of San Elizario, which was presented to the commission by the 
Mexican Commissioner on the 4th November, 1895. The decision in 
this case, rendered on the 5th October, 1896, was based upon changes 
which occurred in the years 1857 and 1858. Like all other decisions ot 
the boundary commission, it was communicated to the Mexican Govern- 
ment, which, under the terms of the Convention of 1889, could disap- 
prove of the action of the commissioners within one month from the day 
of its pronouncement. Far from being disallowed, the decision was 
expressly approved by the Mexican Government, as appears from the 
letter addressed by Mr. Mariscal to the Mexican Minister at Washington 
on 5th October, 1896. 

Thus in all cases dealt with by the two governments after the Conven- 
tion of 1884 referring to river changes occurring prior to that date, the 
provisions of that convention were invariably and consistently applied. 

On the whole, it appears to be impossible to come to any other conclu- 
sion than that the two nations have, by their subsequent treaties and their 
consistent course of conduct in connection with all cases arising there- 
under, put such an authoritative interpretation upon the language of the 
Treaties of 1848 and 1853 as to preclude them from now contending 
that the fluvial portion of the boundary created by those treaties is a 
fixed line boundary. 

The Presiding Commissioner and the American Commissioner there- 
fore hold that the Treaties of 1848 and 1853, as interpreted by subsequent 
conventions between the parties and by their course of conduct, created 
an arcifinious boundary, and that the Convention of 1884 was intended 
to be and was made retroactive by the high contracting parties. 

(Mr. Commissioner Puga dissents from this holding for the reasons 
set forth in his subjoined opinion.) 

PRESCRIPTION 

In the eountercase of the "United States, the contention is advanced 
that the United States has acquired a good title by prescription to the 
tract in dispute, in addition to its title under treaty provisions. 

In the argument it is contended that the Republic of Mexico is estopped 



